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UNIT IVINTELLECTUAL PROPERTY RIGHTS 6

Intellectual Property — The concept of IPR, Evolution and development of concept of
IPR, IPR development process, Trade secrets, utility Models, IPR & Bio diversity, Role of
WIPO and WTO in IPR establishments, Right of Property, Common rules of IPR practices,
Types and Features of IPR Agreement, Trademark, Functions of UNESCO in IPR

maintenance.

PART A
1. What IPR means?

Intellectual property rights are the rights given to persons over the creations of their
minds. They usually give the creator an exclusive right over the use of his/her creation
for a certain period oftime.

2. What is IPR and types of IPR?

There are four types of intellectual property rights (IP): patents, trademarks,

copyrights, and trade secrets.
Copyright

Patent. A patent is used to prevent an invention from being created,sold, or used by
another party without permission. ...

Trademark. Source: Color Matters. ...
Copyright. Copyright does not protect ideas. ...
Trade Secret.




3. What are the 4 types of intellectual property?

Understanding the different types of intellectual property is an important knowledge
that all in-house counsel should master. Patents, trademarks, copyrights, and trade
secrets are valuable assets of the company and understandinghow they work and how
they are created is critical to knowing how to protect them

4. What is development of intellectual property?

Intellectual property (IP) refers to creations of the mind, such as inventions; literary
and artistic works; designs; and symbols, names and images used in commerce.

5. What is a trade secret?

Trade secrets are intellectual property (IP) rights on confidential information which
may be sold or licensed.

6. What are examples of trade secrets?

Examples of trade secrets include:
KFC's secret blend of 11 herbs and spices. Coca-

Cola's recipe for their signature drink.Google's search

algorithm.
McDonald's Big Mac —special sauce.l
7. Define Utility Model?

A utility model is a patent-like intellectual property right to protect inventions. ...
Although a utility model is similar to a patent, it is generally cheaper to obtain and
maintain, has a shorter term (generally 6 to 15 years), shorter grant lag, and less
stringent patentability requirements.

8. Define Bio_Diversity?
Biological diversity is the hallmark of life on earth. It is very backbone of sustainable
development. The current Intellectual Property Rights (IPR) regime is encouraging
commercialization of seed development, monoculture, protection of new plant
varieties, microorganisms, and genetically modified organisms.

9. What is the role of WIPO in protection and regulation of IPR? WIPQO's two main
objectives are (i) to promote the protection of intellectual property worldwide; and
(if) to ensure administrative cooperation among the intellectual property Unions
established by the treaties that WIPO administers. ... It is, inter alia, the
competentbody for adopting amendments to the Convention.

10. What is the role of WTO in IPR?
The WTO Agreement on Trade-Related Aspects of Intellectual Property Rights
(TRIPS) is the most comprehensive multilateral agreement on intellectual property


https://www.wipo.int/about-ip/en/

(IP). ... The Agreement is a legal recognition of the significance of links between IP
and trade and the need for a balanced IP system.

11. Define Right s of Property?
Property rights explain the legal and intellectual ownership of assets and resources and
one can make use of the same. These assets and resources can be both intangibleor
tangible in nature, and the ownercan be government, individuals, and businesses.

12. What are the three main features of TRIPS Agreement?
The three main features of TRIPS are standards, enforcement and dispute settlement.

13. Define Trademark?
A -Trade markl [TM] is defined under Section 2(zb) of the Indian Trademarks
Act, 1999 as -mark capable of being represented graphically and which is
capable of distinguishing the goods or services of one person from those of others and
may include a shapeof goods, their packaging, and combination of colors.|

14. What is the role of UNESCO in India?
To promote understanding of the objects and purposes of UNESCO among the people
of the Republic of India; ... To disseminate information on the objectives, programme
and activities of UNESCO and endeavour to arouse public interest in them; and. To
advise the Government of India on matters relating to UNESCO.

PART B1.INTELLECTUAL
PROPERTY

Intellectual property (IP) refers to the creations of the human mind like inventions, literary
and artistic works, and symbols, names, images and designs used in commerce.

Intellectual property is divided into two categories:

Industrial property, which includes inventions (patents), trademarks, industrial
designs, and geographic indications of source;and

Copyright, which includes literary and artistic works such as novels, poems and plays,
films, musical works, artistic works such asdrawings, paintings, photo graphs and
sculptures, and architectural designs.

The most noticeable difference between intellectual property and other forms of property,
however, is that intellectual property is intangible, thatis, it cannot be defined or identified
by its own physical parameters. It must be expressed in some discernible way to be
protectable. Generally, it encompasses four separate and distinct types of intangible property
namely — patents, trademarks, copyrights, and trade secrets, which collectively are

referred to as —intellectual property.|



2.Intellectual Property Rights (IPR)

7 Intellectual Property Rights (IPR) are the rights acquired by anowner of an
intellectual property.

1 Intellectual property IS a category of property that
includes intangible creations of the human intellect.

77 In simple terms, it refers to creations of the mind, such as
o inventions

literary & artistic works

designs & symbols,

names & images used in commerce.

0 The main purpose of intellectual property law is to encourage the creation of
a wide variety of intellectual goods & strike the right balance between the interests
of innovators & wider public interest.

o O O

Laws & Rules that govern Intellectual Property Rights (IPR)

The importance of IPR was first recognized in the

Paris Convention for the Protection of Industrial Property (1883) &

Berne Convention for the Protection of Literary & Artistic Works(1886). Both
are  administered by the World Intellectual Property
Organization (WIPO).

LN =

7 IPRs have been outlined in Article 27 of the Universal Declarationof Human
Rights.
1 WTO governs IPR through Trade-Related Aspects of the

Intellectual Property Rights (TRIPS).

World Intellectual Property Organization (WIPO)

+ WIPO is one of the 15 specialized agencies of the United Nations (UN).

+ WIPO was created to promote and protect intellectual property (IP)across the world
by cooperating with countries as well as international organizations.

+ It began operations in 1970.

+ Headquarters: Geneva, Switzerland.

+ WIPO currently has 193 member states.

+ WIPO’s activities include

hosting forums to discuss and shape international IP rules and policies, providing

global services that register and protect IP in different countries, resolving
transboundary IP disputes,
helping connect IP systems through uniform standards and infrastructure, and
serving as a general reference database on alllP matters.

Trade-Related Aspects of the Intellectual Property Rights (TRIPS)

1 TRIPS is an international agreement on intellectual property rights.
"1 The Agreement covers most forms of intellectual property including

© patents,

®copyright,
®trademarks,
®geographical indications,
@industrial designs,


https://www.pmfias.com/world-intellectual-property-organization-wipo/
https://www.pmfias.com/trade-related-aspects-of-the-intellectual-property-rights-trips/
https://www.pmfias.com/world-intellectual-property-organization-wipo/
https://www.pmfias.com/trade-related-aspects-of-the-intellectual-property-rights-trips/
https://www.pmfias.com/copyright-trademark-geographical-indication/

®trade secrets, &
®@exclusionary rights over new plant varieties.
7 It came into force in 1995 & is binding on all members of the WorldTrade

Organization (WTO).

Types of Intellectual Propert

INDUSTRIAL
DESIGN

GEOGRAPHICAL
INDICATION



TYPES OF IPR

Patent

ﬁ‘% A Patent is granted for Invention which is a new product or process.

ga
‘L—@QIJ Law: Patents Act, 1970, amended in 2006

EL Ministry: DPIIT, Ministry of Commerce and industry

@ Period: 20 Years

Trademark

design, image, or a combination of these elements.

eo oo Law: Trademark Act 1999

I M Ministry: DPIIT, Ministry of Commerce and industry

Period: 10 Years

© PMF |IAS

Geographical Indication

A geographical indication (Gl) is a sign used on products that

% have a specific geographical origin and possess qualities or
a reputation that are due to that origin.

Law: Geographical Indications of Goods (Registration and
Protection Act), 1999

Ministry: DPIIT, Ministry of Commerce and industry .,

Period: 10 Years

A trademark is typically a name, word, phrase, logo, symbol,



Copyright
Copyright is a bundle of rights given by the law to the

creators of literary, dramatic, musical and artistic works and
o0 000

the producers of cinematograph films and sound recordings.

Law: Copyrights Act 1957, amended in 2012

) Ministry: Copyright Office, MHRD

/ Period: 60 Years

Designs
‘An industrial design may consist of three dimensional

features, such as the shape of an article, or two dimensional
features, such as patterns, lines or color.’

Law: Designs Act, 2000 o0 o0o000

Ministry: DPIIT, Ministry of Commerce and industry

Period: Initially the Copyright in Design is registered for

10 years, which can further be extended by 5 years on
making an application for renewal.

Plant Variety Protection

/@ It refers to the protection granted for plant varieties. These
rights are given to the farmers and plant breeders to
encourage the development of new varieties of plants.

Law: Protection of Plant varieties and farmers’ right Act, 2001

/(@ Ministry: Department of Agriculture and Cooperation,

Ministry of Agriculture

@ Period: The period of protection for field crops is 15 years
and for trees and vines is 18 years and for notified
varieties it is 15 years from the date of notification
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Semi-conductors and Integrated Layouts

# A semiconductor layout design means a layout of
transistors and other circuitry elements and includes lead

wires connecting such elements and expressed in any

manner in semiconductor integrated circuits.

# Law: Semi-conductors and integrated Layout design Act, 2000

# Ministry: Department of Electronics and 1T, Ministry of
Communication and LT,

Period: On registration, protection is granted for 10

years,

Patents

7 A patent is an exclusive right granted for an invention, which isa new
product or process that meets conditions of

0 novelty,

0 non-obviousness, &

0 industrial use.

7 A patent provides the owner with the right to decide how — or whether —the
invention can be used by others.

Criteria for issuing Patents in India

1. Novelty: it should be new (not published earlier + no prior Public Knowledge/ Public
Use in India)


https://www.pmfias.com/patent/
https://www.pmfias.com/patent/
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2.

w

What

N e I N

|

Non obviousness: It must involve an inventive step (technical advanced in
comparison to existing knowledge + non-obvious to a person skilled in the relevant
field of technology)

Industrial use: It should be capable of Industrial application

Patents in India are governed by “The patent Act 1970” which was amended in
2005 to make it compliant with TRIPS.

cannot be patented?

Frivolous Invention: Invention that harms public order/Morality/ health ofanimals,
plants & humans

Methods of agriculture or horticulture

Traditional Knowledge

Computer Program

Inventions related to Atomic Energy

Plants & Animals

Mere discovery of scientific principle

Patent (Amendment) Rules, 2020

The central government has published an amended Patent (Amendment)Rules, 2020.
The new rules have amended the format of a disclosure statement that
patentees & licensees are required to annually submit to the Patent Office.

The format contains disclosing the extent to which they have commercially worked or
made the patented inventions available to the public in the country.

The disclosure is to be made in the Form 27 format as prescribed underthe Patent
Rules, 2003.

The patentees & licensees as well as the Patent Office have blatantlydisregarded this
statutory requirement.

There has been significant pressure from MNCs & the U.S. to do away with
this requirement.

Criticism of Patent (Amendment) Rules, 2020

.

The amendment has significantly =~ weakened the requirement of
submitting information in the disclosure.

This could hamper the effectiveness of India’s compulsory licensing regime
which depends on full disclosure of patent working information.
This in turn could hinder access to vital inventions including life-saving medicines.

Industrial Designs

.

An industrial design constitutes the ornamental or aesthetic aspect of an article/object.



https://www.thehindu.com/opinion/lead/an-anti-disclosure-amendment-that-hits-public-health/article33488183.ece

RM4151 - RESEARCH METHODOLOGT AND IPR UNIT -4

7 A design may consist of three-dimensional features, such as the shape or surface of an
article, or of two-dimensional features, such as patterns, lines or colors.
‘1 Industrial Designs in India are governed by “The Designs Act 2000”.

Copyright
71 Copyright is a legal term used to describe the rights that creators have over their
literary & artistic works.
1 Works covered by copyright range from books, music, paintings, sculpture& films, to
computer programs, databases, advertisements, maps & technical drawings.
Copyrights in India are governed by “The Copyright Act, 1957”.

Microsoft

Wmdows

Trademarks

J Atrademark is a sign capable of distinguishing the goods orservices of one
enterprise from those of other enterprises.

71 Trademarks date back to ancient times when artisans used to put theirsignature or
—markl on their products.

‘1 Trademarks in India are governed by Trade Marks Act 1999 which was amended
in 2010.

Geographical Indications

J A GI tag is a legal recognition given primarily to an agricultural, natural or a
manufactured product (handicrafts & industrial goods) originating from a definite
geographical territory.

7 Gl tag conveys an assurance of quality & distinctiveness of a product, which is
essentially attributable to the place of its origin.

7 Most commonly, a geographical indication includes the name of the place oforigin
of the goods.

71 Once the Gl protection is granted, no other producer can misuse the name to market
similar products.

71 Italso provides comfort to customers about the authenticity of that product.

7 Geographical Indicators in India are governed by “The Geographical



https://www.pmfias.com/copyright-trademark-geographical-indication/
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Indications of Goods (Registration & Protection) Act, 1999”.

A

What is the difference between a Geographical Indication (Gl) & a Trademark?

7 A trademark is a sign/word/phrase used by an entity to distinguish its goods & services
from those of others.

"1 A geographical indication tells consumers that a product is produced in a certain
place & has certain characteristics that are due to that place of production.

1 A trademark gives the entity the right to prevent others from using the trademark.

7 On the other hand, GI may be used by all producers who make their products

Trade secrets

71 Trade secrets are IP rights on confidential information which may be sold or licensed.

71 The unauthorized acquisition use or disclosure of such secret informationby others is
regarded as an unfair practice & a violation of the trade secret protection.

1 There is no specific law.

Plant Variety Protection

1 It refers to the protection granted for plant varieties.
71 These rights are given to the farmers & breeders to encourage thedevelopment of new
varieties of plants.
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Plant variety protection in India is governed by “The Protectionof Plant
Varieties & Farmers’ Rights (PPV&FR) Act, 2001”.

Protection of Plant VVarieties & Farmers’ Rights (PPVFR) Act, 2001

OPPVFR Act, 2001 has been enacted in India for giving effect tothe TRIPS
Agreement.

~The PPVFR Act retained the main spirit of TRIPS viz., IPRs as an incentive
for technological innovation.

" However, the Act also had strong provisions to protect farmers’ rights.

MThe act allows farmers to plant, grow, exchange & sell patent- protected crops,
including seeds, & only bars them from selling it as “branded seed”.

11t recognised three roles for the farmer: cultivator, breeder & conserver.

MAs cultivators, farmers were entitled to plant-back rights.

[ As breeders, farmers were held equivalent to plant breeders.
[~ As conservers, farmers were entitled to rewards from a National GeneFund.

OAfter joining WTO in 1995, the choice before India was to either enact a law or to
accept the plant breeders’ rights given by the International Union for
Protection of New Plant Varieties (UPOV Convention).

[OJUPOV option was earlier rejected because it denied the farmers the freedom to re-
use farm-saved seeds & to exchange them with their neighbours.

[JHowever, in 2002, India joined the UPOV convention.

National IPR Policy, 2016

il

|

The Policy aims to push IPRs as a marketable financial asset, promote innovation &
entrepreneurship while protecting public interest.

The plan will be reviewed every five years in consultation with stakeholders.

To have strong & effective IPR laws, steps would be taken — including review of existing
IP laws — to update & improve them or to remove anomalies &inconsistencies.

The policy is entirely compliant with the WTO’s agreement onTRIPS.
Department of industrial policy & promotion (DIPP) is the nodal agency for all
IPR issues.

The policy retains the provisions on Compulsory Licensing (CL) as well as
preventing ever-greening of drug patents (Section 3(d) of India’s Patents Act).
Under Indian Patents Act, a CL can be issued for a drug if the medicine is
deemed unaffordable, among other conditions, & the government grants
permission to qualified generic drug makers tomanufacture it.

3. Evolution and development of concept of IPR &
4. IPR development process

Origin of Intellectual Property (IP)



https://www.pmfias.com/protection-of-plant-varieties/
https://www.pmfias.com/protection-of-plant-varieties/
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The Intellectual Property (IP) is a term referred to work or inventions that are a result of some
individual’s original creativity. It basically, means the legal rights arising outof an intellectual
activity in any field like literary, industrial and artistic or industrial etc. It includes the results
that are the creations of one’s creative mind. Prior to the General Agreement on Tariffs and
Trade (GATT), the Intellectual Property and its related rights were not a subject, to any
international trade negotiations. There’s a long history of the Intellectual Property, which is
way complex but, also fascinating.

Introduction to IPR

The Intellectual Property Rights (IPR) are the legal rights that are conferred as an exclusive
right, to the creator or the inventor in order to, protect his invention or creation for a period

of time. Originally, only patent, copyrights and trademarks of industrial design were
protected under the IPR but, now it has a much wider meaning.IPR enhances technological

advancement as it’s a mechanism of handling piracy. unauthorized use and infringement.

It gives protection to the trade secrets and undisclosed information which, are important
factors in the industries and the R & D institutions.

The Drugs and Pharmaceuticals are the match that requires to have a strong IP system as
inventing new drugs comes with all associated risks at the developmental stage. Here,
competition is driven by the scientific knowledge concepts rather than manufacturingknow-
how.

The Intellectual Property Rights are the non-fundamental Human Rights which, are open to
state interference to fulfil the obligations of the Human Rights. The evolution of the IPR
consists of all statutorily recognised rights. The globalization of the Intellectual Property
Rights has triggered the debate on the evaluation of the relationship between them and the
Human Rights.

According to the IPR, the traditional knowledge is considered to be a huge part of the public
regime/domain since, they don’t meet the criteria for the protection and security or the private
ownership. The holders or owners/creators of t

he IPR have the ensured monopoly, on the usage of their item, property or research, for a specified
particular amount of time.

The Intellectual property rights are important to promote and stimulate research and development.
This is to ensure the rights of the individuals and organisations, the protection of
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their innovative ideas and research and so, they can reap the benefits of their hard work as
it is extremely important, for the growth and development of humanity by, efforts of individuals.

The IP empowers enterprises, individuals or other institutes, to exclude others from having the
right or using their name without the permission, with their creations/innovations. Thus, it gives
the investors, a reasonable reason to return their investment, in the field of research and
development. It encourages the disclosure, publication and distribution of the innovative creators,
to open their discovery or creation to the public rather, then keeping it as a secret.

Types of Intellectual Property

1. Patents — A Patent is a document issued by the government office, on application request,
normally to protect the rights of the new inventions, ideas or scientific processes. The Patent
holders are required to pay, periodic renewal fees to the government. Therefore, the approved
Patent is for a limited period of time only.

2. Copyright — It covers all the literary and artistic works including novels, plays and
poems, films, music, architectural designs or photographs etc. It deals with the rights of
the intellectual creators and also, include the rights of the creator/inventor and those of
performers, producers and the broadcasters as well.

3. Trademarks — They specifically protect the colours, sounds, designs, phrases or
symbols of individual’s creative creation. It indicates trade origin and the source of the
trademark owner. It gives the licensor, the ability to control the permission, marketing,
financial arrangements and the quality of his products. They may be granted separately
from the Patent and know-how licenses.

4. Trade Secrets — The systems, processes, formulas, strategies or any other form of
confidential information of any organisation is covered under this. This is majorly to
provide these organisations, with competitive advantage in the market as they are vital
in the growth of the company.

Evolution and Scope of the IPR

The WIPO Programme in the year 1998-99 budget, were initiated to address the growing
concerns related to the Intellectual Property Rights, of the indigenous knowledge holders.
The Intellectual Property gave rise to duties, specifically for the
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owner of the IP that are certain functions to be performed by them, in relation to their work or
products.

The various laws that come under the ambit of Intellectual property umbrella did not emerge
or evolve together and they are as a fact, quite dissimilar in many aspects. Thus, the
international treaties and agreements promote the intellectual workers and labours and bring
together all the related laws of IP together.

They help in balancing the nature of innovator’s interest and the benefit of the public by,
providing them an environment where, innovation, invention and creativity can flourish to the
highest and can benefit all. The Intellectual Property systems have a common form of internal
appeal procedure against the violators of IPR.

Apart, from the initiatives of Government for training judicial officers in matters such as IPR
matters, the laws are also, updated and amended to provide the efficient speedytrials to the
citizens. Like in India, The Cell for IPR Promotion and Management (CIPAM), whichis a
government body works with WIPO and the National Judicial Academy (NJA), India, for
organising training sessions and sensitisation programmes on IPR’s for the High Court and
District Court judges. Thus, ensuring that the law system has a greater understanding on
matters like IPR and its assertion in the society. The National Intellectual Property Rights
(IPR) Policy, 2016 was a vision project of Indian government, to guide the future
developments of the Intellectual Property and its Rights in the country. It seemed to place
an institutional mechanism for implementation and monitoring of developments in global as
well as national IPR’s.

5. Trade secrets

What is a trade secret?

Trade secrets are intellectual property (IP) rights on confidential information whichmay be
sold or licensed.

In general, to qualify as a trade secret, the information must be:

« commercially valuable because it is secret,

e Dbe known only to a limited group of persons, and

« be subject to reasonable steps taken by the rightful holder of the information to keep
it secret, including the use of confidentiality agreements for business partners and
employees.



https://www.wipo.int/about-ip/en/
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The unauthorized acquisition, use or disclosure of such secret information in a manner
contrary to honest commercial practices by others is regarded as an unfair practice and a
violation of the trade secret protection.

What kind of information is protected by trade secrets?

In general, any confidential business information which provides an enterprise a competitive
edge and is unknown to others may be protected as a trade secret.

Trade secrets encompass both technical information, such as information concerning
manufacturing processes, pharmaceutical test data, designs and drawings of computer
programs, and commercial information, such as distribution methods, list of suppliers and
clients, and advertising strategies.

A trade secret may be also made up of a combination of elements, each of which by itself
is in the public domain, but where the combination, which is kept secret, provides a
competitive advantage.

Other examples of information that may be protected by trade secrets include financial
information, formulas and recipes and source codes.

What kind of protection does a trade secret offer?

Depending on the legal system, the legal protection of trade secrets forms part of the general
concept of protection against unfair competition or is based on specific provisions or case law
on the protection of confidential information.

While a final determination of whether trade secret protection is violated or notdepends on
the circumstances of each individual case, in general, unfair practices in respect of secret
information include industrial or commercial espionage, breach of contract and breach
of confidence.

A trade secret owner, however, cannot stop others from using the same technical orcommercial
information, if they acquired or developed such information independently by themselves through
their own R&D, reverse engineering or marketing analysis, etc.

Since trade secrets are not made public, unlike patents, they do not provide —defensivel
protection, as being prior art. For example, if a specific process of producing Compound X
has been protected by a trade secret, someone else can obtain a patent or a utility model on
the same invention, if the inventor arrived at that invention independently.



https://www.wipo.int/tradesecrets/en/#accordion__collapse__01
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Utility Models
What is a utility model?

> Similar to patents, utility models protect new technical inventions through granting
a limited exclusive right to prevent others from commercially exploitingthe protected
inventions without consents of the right holders.

> In order to obtain protection, an application must be filed, and a utility model must be
granted. They are sometimes referred to as —short-term patentsl, —utility innovations! or
—innovation patentsl.

> It is not easy to define a utility model, as it varies from one country to another. In
general, utility models are considered particularly suited for protecting inventions that
make small improvements to, and adaptations of, existing products or that have a
short commercial life. Utility model systems are often used by local inventors.

What Kind of protection does a utility model offer?

» An owner of a utility model obtains the exclusive right to prevent or stop others from
commercially exploiting the utility model for a limited period, often 6 to 10 years from
the filing date.

> In other words, in general, utility model protection means that the invention cannot be
commercially made, used, distributed, imported or sold by others without the utility
model owner's consent.

» The above right is territorial, i.e. the right can be enforced only within thecountry in
which a utility model is granted.

MAIN FEATURES OF THE UTILITY MODELS:

1. All Utility model law confers exclusive right on the Inventor;

2. Novelty is one of the criteria in all Utility Model Law, but requirement of inventive
step varies from nation to nation;

3. Most of utility model laws protect the technical character of invention.


https://www.wipo.int/patents/en/topics/utility_models.html#accordion__collapse__01
https://www.wipo.int/patents/en/topics/utility_models.html#accordion__collapse__02
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What are the main differences between utility models and
patents?

The main differences between utility models and patents are the following:

" The requirements for acquiring utility models are less stringent than for patents.
While the requirement of —noveltyl is always to be met, albeit some countries
only on a local level, that of -inventive stepl or —non-obviousnessl may be
lower or absent altogether. In practice, protection for utility models is often sought
for innovations of a rather incremental character which may not meet the
patentabilitycriteria.

"1 The term of protection for utility models is shorter than for patents, and varies from
country to country (usually between 6 and 15 years).

~In most countries, patent offices do not examine utility model applications as to
substance prior to registration. This means that the registration process is often
simpler and faster, sometimes taking six months or less.

"I Fees for obtaining and maintaining utility models are cheaper.

7 In some countries, utility model protection can only be obtained for certain fields
of technology, such as mechanical devices and apparatus, and only for products
but not for processes.

T Patents are available in most of the countries whereas Utility Models are
available in specific countries.

1 Patents can be converted into Utility Models but not vice versa.

What is utility model with example?
« For example, the ball pen is an existing invention but you observe that whenexposed to

air the quality of ink decreases so you have come up with the coverand that cover
is the utility model - a development to an existing invention, or in a pencil you have created
the eraser and that is also an improvement or part of

DOES INDIANEED UTILITY MODEL PATENT ?
The Utility Models are considered generally good for developing countries, namely

a) It secures protection for innovations, which does not require the strict noveltyand
inventive step as required by patent law.

b) They increase the role of individual & small scale innovators in economic
development and promote competitive environment.



https://www.wipo.int/patents/en/topics/utility_models.html#accordion__collapse__03
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c¢) They act as a spur to enhanced levels of innovation.

d) They are cheaper to acquire than patent and finally they become a source of dataon
innovative activity and experience in technological management.

7. IPR & Bio diversity
+* Biological diversity is the hallmark of life on earth.

«* Itis very backbone of sustainable development.

¢ The current Intellectual Property Rights (IPR) regime is encouraging commercialization
of seed development, monoculture, protection of new plant varieties, microorganisms,
and genetically modified organisms.

+** As a consequence, our rich biogenetic diversity is being eroded irreversibly.

¢ Biodiversity is the basic of our sustainability.

+» The developed countries are not rich in biogenetic resources but are better equipped in
research and development.

+» They use the biogenetic resources accessed from the developing countries. As a result,
there is a beginning in the unprotected flow of genetic information from the developing
countries to the capital-rich west, and a protected flow in the reverse direction mainly
through patents and Plant Breeders’ Rights (PBR). It has both visible and invisible
impacts.

+» Genetic erosion is one of the most important invisible impacts that is in long run
manifested visibly with the loss of biodiversity.

Definitions
Biological Diversity Act, 2002 of India has defined various terms.

-Biological Diversityl means the variability among living organisms from all sources
and the ecological complexes of which they are part and includes diversity within species or
between species and of eco-systems.

-Biological resourcesl means plants, animals and microorganisms or parts thereof, their
genetic material and by —products with actual or potential use or value but does not include human
genetic material Intellectual Property Rights (IPR), as the term suggests, are meant tobe rights
to ideas and information, which are used in new inventions orprocesses.

These rights enable the holder to exclude imitators from marketing such inventions or processes
for specified period of time; in exchange the holder is required to disclose the formula or idea
behind the product/process.
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History of IPR and Biodiversity

The initial step towards making biodiversity a commodity evolved from the
United Kingdom wanting to use high-quality seeds for agricultural
production. This slowly led to the Companies selling registered seeds. Later
the government rewarded individuals who improved seeds further. This led
to the development of Breeders” Rights that become more commercialized

.. 3
and Very soon restrictive.

For over 60 years, different forms of protection of new plant varieties
through system of PBR have in existence in industrialized countries. In
1961, a * Union Internationale Pour la Protection Des Obtentions
Vegetales”(UPOV-International Union for the Protection of New Varieties
of Plants) was established in Geneva for coordinating the intercountry
implementation of PBR. Although the Convention was signed in Paris in
1961.it came into force only in 1968. It was revised in Geneva in
1972.1978.and 1991. Thel978 Act came into effect in 1981. To be eligible

for protection, varieties have to be:

~ Distinct from the existing, commonly known varieties

~ Sufficiently homogenous /uniform

~ Stable and

~ New in the sense that they must not have been commercialized prior to
certain dates established by reference to the date of application for

. 4
protection.

Value of Biodiversity
“IDiversity is the most ecologically sustained form.
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CIDiversified crops maintain soil fertility.

“IDiversity optimizes soil management in rain fed belts.
“1Diversity means insurance against crop failure.
[1Diversity optimizes labour availability.

“IDiversity ensures food security.

"1Diversity of range of foods ensures nutritional balance.
“IDiversity provides a range of fodder to the cattle keeping themhealthy and productive.

MDiversity helps women control their farm economics and seeds.

Indian scenario-Biodiversity
India is classified among the 12 mega-diversity centres of the world. India's record in agro-
biodiversity is equally impressive. There are 167 crop species and 320 species of wild crop
relatives and several species of domesticated animals.

India is considered to be the centre of origin of 50,000 varieties of rice, 1000 varieties of mango,
100 varieties of pepper, 27 breeds of cattle, 22 breeds of goat, 40 breeds of sheep, 18 breeds of
poultry, 8 breeds of buffalo (the worlds total biodiversity) and several other varieties of pigeon-
pea, turmeric, ginger, sugarcane, gooseberries etc and ranks seventh in termsof contribution to
world agriculture.

India has a rich and varied heritage of biodiversity. It has 850 species of bacteria, 6500 species
of algae, 14500 species of fungi, 2000 species of lichen, 2850 species of bryophytes, 1100 species
of pteridophytes, 64 species of gymnosperms and 17500 species of angiosperms.

The successful development of biological diversity will depend upon creative relationship
that can be nurtured between two opposite poles — formal innovative and community systems.
For this to work, policymakersmust implement technology transfer with a strong inclination
towards active participatory approaches to research and extension.

Active participation means exercising practical power and command overgenetic resources
by farmers and rural people that would be reciprocated by the formal system with their
analysis, experimentation, professional, institutional and policy changes from time to time in
order to discharge our international obligations and at the same time keeping in view of
sustainability of biodiversity.

Ultimately, the reason to conserve our genetic diversity and to encourage innovation out of these
biogenetic resources is to improve the quality of human life and this should be kept in mind
always before any invention or policy changes, otherwise our very existence will be at stake.
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8.Role of WIPO and WTO in IPR establishments

Introduction

WIPO, which stands for the World Intellectual Property Organisation, was formed on 14th July 1967 and
it is headquartered in Geneva, Switzerland. This article will discuss the history of WIPO, how it took the
shape into what it is now, what are the missions, functions, goals of WIPO and how it is working for the
betterment of Intellectual Property rights around the world.

World Intellectual Property Organisation

World Intellectual Property Organisation is an organisation based in Geneva and it works with the vision
of encouraging creative activity and for promoting the protection of Intellectual Property throughout the
world. WIPO is one of the 15 specialised agencies of the United Nations. Currently, there are 193 members
in the World Intellectual Property Organisation. WIPO, at the time when it started, wasoriginally about
promoting the protection of intellectual property, but when it joined the United Nationsin 1974, the
objective was redefined as public interest or humanitarian goal. of the key agreement establishing
WIPO’s relationship to the UN restates WIPO’s purpose as: “for promoting creative intellectual activity
and for facilitating the transfer of technology related to the industrial property to the developing countries
in order to accelerate economic, social and cultural development...”

History of formation

Paris Convention- It all started with the , the Paris Convention for theProtection
of Industrial Property is considered to be the first major step taken towards helping creators to ensure that
their intellectual works are protected around the world.

— It started with a campaign by a French writer Victor Hugo, the aim behind it was to
give the creators their right to control and to receive payments for the creative done by them on an
international level.

Madrid Agreement— The first international IP filing serving was launched in the form of the
This agreement was also the first leap towards WIPO.

BIRPI- The United International Bureaux for the Protection of Intellectual Property, 1893 was known
better by its French acronym BIRPI. Based in Switzerland, this organisation was the predecessor of WIPO.

WIPO- Headquartered in Geneva, Switzerland, WIPO is what came out of BIRPI and is a product of all
those important Conventions and Agreements held before it. WIPO joined the United Nations in 1974.



https://www.wipo.int/export/sites/www/treaties/en/agreement/pdf/un_wipo_agreement.pdf
https://www.wipo.int/edocs/lexdocs/treaties/en/paris/trt_paris_001en.pdf
https://www.wipo.int/edocs/lexdocs/treaties/en/berne/trt_berne_001en.pdf
https://www.wipo.int/edocs/lexdocs/treaties/en/madrid-gp/trt_madrid_gp_001en.pdf
https://www.wipo.int/edocs/lexdocs/treaties/en/madrid-gp/trt_madrid_gp_001en.pdf
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Geneva Declaration on the Future of WIPO

In September of 2004, the on the future of WIPO was published. The people involved
in that declaration included prominent legal scholars, public interest NGOs, activists, a former French
Prime Minister, a 2002 Nobel prize winner for physiology, scientists and several other concerned citizens
of the global society. The declaration was for WIPO to reform it’s “culture of creating and expanding
monopoly privileges, often without regard to the consequences.” The declaration said that WIPO’s
“continuous expansion of these privileges and their enforcement mechanisms has led to grave social and
economic costs, and has hampered and threatened other important systems of creativity and innovation.”

Functions

The main functions of WIPO include:

o Assisting campaigns development to improve IP protection all over the world and to
harmonize national legislation in this field,

« Signing the international agreements on IP protection,
o Applying the administrative functions of the Paris and Berne Unions,
o Rendering technical and legal assistance in the field of IP,

« collecting and disseminating the information, conducting researches and publishing their
results,

« ensuring the work of the services facilitating the international IP protection,

o applying any other appropriate actions.
Administering multilateral international conventions stands to be the most important function done by
WIPO, that includes depositing treaties, states’ instruments of conflict settlement, ensuring treatiesreview
etc.

World Trade Organization (WTO)

What Is the World Trade Organization (WTO)
Created in 1995, the World Trade Organization (WTO) is an international institution that
oversees the rules for global trade among nations. It superseded the 1947 General Agreement on Tariffs
and Trade (GATT) created in the wake of World War 1.

The WTO is based on agreements signed by a majority of the world’s trading nations. The main
function of the organization is to help producers of goods and services, as well as exporters and
importers, protect and manage their businesses.



https://www.opensocietyfoundations.org/uploads/32d73d81-1463-498b-9b75-cfddc6126db3/wipo_declaration_0.pdf
https://www.investopedia.com/terms/g/gatt.asp
https://www.investopedia.com/terms/g/gatt.asp
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As of 2021, the WTO has 164 member countries, with Liberia and Afghanistan the most recent
members, having joined in July 2016, and 25 “observer” countries and governments.1

KEY TAKEAWAYS

o The World Trade Organization (WTQ) oversees global trade rules among nations and mediates
disputes.
e The WTO has been a force for globalization, with both positive and negative effects.
o Big businesses tend to support the WTO for its positive impact on international economic
growth.
o Skeptics see it as increasing the wealth gap and hurting local workers and communities.
Functions of the WTO

The WTO’s functions can be broadly divided into the following categories:
1. Trade Negotiations
The WTO facilitates trade negotiations among countries by providing a framework to structure the

agreements, as well as providing dispute resolution mechanisms. It creates an international legal
framework that ensures the smooth exchange of goods and services among the member countries.

2. Implementation and Monitoring

Once the agreements are negotiated, the job of the WTO is to ensure that the signatory countries adhere
to their commitments in practice. It also produces research based on the impact of the agreements on the
economies of the countries involved.

3. Dispute Settlement

The WTO also acts as a dispute settlement body when there is a trade conflict between its member states.
The members of the WTO can file complaints against other member states if they feel the trade and
economic policies of a country are divergent from their commitments under one of the agreements of the
WTO. Following the complaint, there are formal hearings like a court until a settlement is reached.

4. Building Trade Capacity
The WTO runs special programs to support developing countries by helping them build the capacity to
participate in free trade with more developed countries. It also gives concessions under certain
agreements to low-development countries to ease them into free trade with other countries.

5. Outreach
Finally, the WTO carries out lobbying and outreach across the world as a part of its larger objectives to

promote free trade. They try to persuade governments to reduce barriers to trade to free, fair, and open
markets around the world.



https://corporatefinanceinstitute.com/resources/knowledge/other/products-and-services/
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0. Right of Property

“11ntroduction to Property Rights
“1Understanding Property Rights

Introduction to Property Rights

+ Property rights explain the legal and intellectual ownership of assets and resources and one
can make use of the same. These assets and resources can be both intangible or tangible
in nature, and the owner can be government,individuals, and businesses.

+ In some countries, including developed ones, such as the United States of Americaand
the United Kingdom, individuals can ascertain their rights over private property or the
rights of private persons to collect, delegate, sell, rent, or hold their property.

+In finance, property rights constitute the base for all market-related exchange. The
rights of property allocation in a community impact the quality of theresource use.

Understanding Property Rights

+ A property can be secured only by following the set of laws and regulations that are
enforced by the government. These laws establish the rights of ownershipand the kind
of hold one gets on possessing the same. 'Property' is used very expansively here and
the kind of legal security that some types of properties possess generally vary across
regions and jurisdictions.

+ Generally, a property is held by individuals and association of a few people. Theproperty
rights and ownership of a property can be claimed through copyrights andpatents to
protect the following:

+ Diminishing supplies, such as land and natural resources.
+ Living beings other than humans, such as birds, cats, dogs, and horses.
+ Intellectual properties, such as novels, literature, inventions, and ideas.

What are intellectual property rights (IPR)?
Intellectual property rights are the rights given to persons over the creations of their minds. They
usually give the creator an exclusive right over the use of his/her creation for a certain period of time.
OR
Intellectual property rights are like any other property right. They allow creators, or owners, of

patents, trademarks or copyrighted works to benefit from their own work or investment in a creation.



https://cleartax.in/g/terms/property-rights#introduction-to-property-rights
https://cleartax.in/g/terms/property-rights#understanding-property-rights
https://cleartax.in/g/terms/property
https://cleartax.in/g/terms/hold
https://cleartax.in/g/terms/property-rights
https://cleartax.in/g/terms/laws-and-regulations
https://cleartax.in/g/terms/security
https://cleartax.in/g/terms/land
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Forms of Intellectual Property Rights

The Intellectual Property Rights are broadly divided into two groups, viz., Primary Rights and
Sui-generis Rights. These are briefly discussed below:
1. Primary Rights

Primary rights include, Copyrights, Patents, Trademarks, Trade Secret, Trade names, Domain
names, Industrial Designs, Geographical Indications etc.
2. Sui-generis Rights

Sui-generis refers to things of their own kind or things with unique characteristics. Such rights
include Database Rights, Mask work, Plant Breeders Rights, Traditional Knowledge, Moral Rights

and Supplementary Protection Certificate.

Who are Responsible for Administration of IPRs in the Country?

» Patents, designs, trademarks and geographical indications are administered by the Controller
General of Patents, Designs and Trademarks which is under the control of the Department of
Industrial Policy and Promotion, Ministry of Commerce and Industry.

» Copyright is under the charge of the Ministry of Human Resource Development.

« The Act on Layout-Design of Integrated Circuits is administered by the Ministry of
Telecommunication and Information Technology.

» Protection of Plant Varieties and Farmers' Rights Authority, Ministry of Agriculture administers

the Act on Plant Variety.

10. Common rules of IPR practices
Intellectual Property Rights (Imported Goods) Enforcement Rules, 2007
[ Notification No. 47/2007-Cus. (N.T.), dated 8-5-2007 ]
In exercise of the powers conferred by sub-section (1) of section 156 of the Customs Act,1962(52
of 1962), read with clauses (n) and (u) of sub- section (2) of section 11 of the said Act, the Central

Government hereby makes the following rules, namely:-

1. Short title, commencement and application. -

"I These may be called the Intellectual Property Rights (Imported Goods) Enforcement
Rules, 2007.
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“1They shall come into force on the date of their publication in the Official Gazette.

~ They shall apply to imported goods.

2. Definitions.

(a) " goods infringing intellectual property rights” means any goods which are made,
reproduced, put into circulation or otherwise used in breach of the intellectual property laws in
India or outside India and without the consent of the right holder or a person duly authorized to
do so by the right holder;

(b) "intellectual property" means a copyright as defined in the Copyright Act, 1957, trade
mark as defined in the Trade Marks Act,1999, patent as defined in the Patents Act, 1970,
design as defined in the Designs Act, 2000 and geographical indications as defined in the
Geographical Indications of Goods (Registration and Protection) Act, 1999;

(c) " Intellectual property law" means the Copyright Act, 1957, the Trade Marks Act,1999,
the Patents Act, 1970, the Designs Act, 2000 or the Geographical Indications of Goods
(Registration and Protection) Act, 1999 ;

(d) " right holder™ means a natural person or a legal entity, which according to the laws in
force is to be regarded as the owner of protected intellectual property right, itssuccessors in
title, or its duly authorized exclusive licensee as well as an individual, a corporation or an
association authorized by any of the aforesaid persons to protect its rights.

3. Notice by the right holder. -

(1) A right holder may give notice in writing to the Commissioner of Customs or any Customs

officer authorised in this behalf by the Commissioner, at the port of import of goods infringing
intellectual property rights in accordance with the procedures and under the conditions as set out
in these Rules, requesting for suspension of clearance of goods suspected to be infringing
intellectual property right.

(2) The notice in respect of goods infringing intellectual property rights shall be givenin
the format prescribed in the Annexure to these Rules.

(3) Every such notice shall be accompanied by a document as specified by the
Commissioner, evidencing payment of application fee of Rs. 2000 (two thousand rupees

only).

(4) If any of the information as required in the format under sub-rule (2) is notprovided,
the Deputy Commissioner of Customs or Assistant Commissioner of Customs may, as the
case may be, ask the right holder or his authorised representative to provide the same within
15 days, which may be extended on sufficient reasons being shown.
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(5) The right holder shall inform customs authority when his intellectual property
ceases to be valid or if he ceases to be the owner of such intellectual property right

4. Registration of notice by the Commissioner. -

(1)  Within 30 working days from the date of receipt of the notice under sub-rule(1) of Rule
3, or from the date of expiry of the extended time as contemplated in sub-rule

(4) of Rule3, as the case may be, the Commissioner shall notify the applicant whetherthe notice
has been registered or rejected.

(2) Inacase where the notice has been registered, the Commissioner shall indicate the validity
period of the registration during which assistance by Customs shall be rendered. The minimum
validity period shall be one year unless the noticee or right holder requests for a shorter period
for customs assistance or action.

(3) The Commissioner granting the registration of the notice under sub-rule (2) shall inform,
immediately through a letter by speed post or through electronic mode, all Custom offices covered
by the notice of the details of the notice.

5. Conditions for registration. -
The grant of registration under rule 4 shall be subject to following conditions, namely:

(a) the right holder or his authorised representative shall execute a bond with the
Commissioner of Customs for such amount with such surety and security as deemed
appropriate by the Commissioner, undertaking to protect the importer, consignee and the
owner of the goods and the competent authorities against all liabilities and to bear the costs
towards destruction, demurrage and detention charges incurred till the time of destruction or
disposal, as the case may be;

(b) the right holder shall execute an indemnity bond with the Commissioner of Customs
indemnifying the Customs authorities against all liabilities and expenses on account of suspension
of the release of allegedly infringing goods.

6. Prohibition for import of goods infringing intellectual property rights.-

After the grant of the registration of the notice by the Commissioner on due examination, the
import of allegedly infringing goods into India shall be deemed as prohibited within the meaning
of Section 11 of the Customs Act, 1962.
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7. Suspension of clearance of imported goods.-

(1)(a) Where the Deputy Commissioner of Customs or Assistant Commissioner of Customs, as
the case may be, based on the notice given by the right holder has a reasonto believe that the
imported goods are suspected to be goods infringing intellectual property rights, he shallsuspend
the clearance of the goods.

(b)The Deputy Commissioner of Customs or Assistant Commissioner of Customs , asthe case
may be, may, on his own initiative, suspend the clearance of goods , in respectof whichhe has
prima-facie evidence or reasonable grounds to believe that the imported goods are goods
infringing intellectual property rights.

(2) The Deputy Commissioner of Customs or Assistant Commissioner of Customs , as
the case may be, shall immediately inform the importer and the right holder or their respective
authorised representatives through a letter issued by speed post or throughelectronic mode of
the suspension of clearance of the goods and shall state thereasons for such suspension.

(3) Where clearance of the goods suspected to be infringing intellectual propertyhas been
suspended and the right holder or his authorised representative does notjoin
the proceedings within a period of ten working days from the date of suspension ofclearance
leading to a decision on the merits of the case, the goods shall be released provided that
all other conditions of import of such goods under the Customs Act, 1962, have beencomplied
with:

Provided that the above time-limit of ten working days may be extended by another ten days in
appropriate cases by the Commissioner or an officer authorized by him in this behalf.

(4) Where the Deputy Commissioner of Customs or Assistant Commissioner of Customs ,
as the case may be, has suspended clearance of goods on his own initiativeand right holder
does not give notice under rule 3 of the Rules or does not fulfill the obligation under Rule 5,
within five days from the date of suspension of clearance, the goods shall be released provided
that all other conditions of import of such goods under the Customs Act, 1962, have been
complied with.

(5) Where the clearance of goods has been suspended, customs may, where it acts onits
own initiative, seek from the right holder any information or assistance, including technical
expertise and facilities for the purpose of determining whether the suspect goodsare counterfeit
or pirated or otherwise infringe an intellectual propertyright.

(6) Where the Deputy Commissioner of Customs or Assistant Commissioner of
Customs, as the case may be, has suspended clearance of goods on his own initiative and
right holder has given notice under rule 3 of the Rules and fulfilled the obligations under Rule
5, but , the right holder or his authorised representative does not join the proceedings
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within a period of ten working days from the date of suspension of clearance leading to a
decision on the merits of the case, the goods shall be released provided that all other
conditions of their import under the Customs Act, 1962, have been complied with:

Provided that the above time- limit of ten working days may be extended by another ten working
days in appropriate cases by the Commissioner or an officer authorized by him in this behalf.

(7) In the case of perishable goods suspected of infringing intellectual property rights, the period
of suspension of release shall be three working days which may be extended by another four days
subject to the satisfaction of the Commissioner or the officer authorized by him in this behalf
that such extension shall not affect the goods.

(8) Notwithstanding anything contained in these Rules, in the case of suspension of
clearance of perishable goods on the basis of notice of the right holder or his authorized
representative, the right holder or his authorized representative shall join the proceedings as
required under these Rules within three working days or the extended period as provided
in sub-rule (7) and in case of suspension of clearance of perishable good by the Deputy
Commissioner of Customs or Assistant Commissionerof Customs, as the case may be, on
his own initiative, the right holder shall givenotice,

execute a bond and join the proceedings as required under these Rules within three
working days or the extended period as provided in sub-rule (7) , as thecase may be, failing
which the goods shall be released.

9) If within ten working days or the extended period under sub-rule (6), as the case
may be, and within three working days or the extended period as provided insub-rule
(7) of this rule in the case of perishable goods, the right-holder or his

authorized representative joins the proceedings, the Deputy Commissioner of Customs or
Assistant Commissioner of Customs , as the case may be, having reasons to believe that
the goods are goods infringing intellectual property rights and liable to
confiscation under section 111 (d) of the Customs Act, may seize the same under section
110 of the Customs Act.

8. Examination of goods by right holder .-

The Commissioner or the officer duly authorized in this behalf shall allow a right holder and
the importer or their duly authorized representatives to examine the goods,the clearanceof
which has been suspended, and may provide representative samples for examination, testing
and analysis to assist in determining whether the goods are pirated, counterfeit or otherwise
infringe an intellectual property right, without prejudice to the protection of confidential
information.

9. Supply of information to the right holder. -
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At the request of the right holder , the Deputy Commissioner of Customs or Assistant
Commissioner of Customs, as the case may be, shall inform the name and address of the importer
and without prejudice to the protection of confidential information the Deputy Commissioner of
Customs or Assistant Commissioner of Customs , as the case may be, may also provide
additional relevant information relating to the consignment which has been suspended from
clearance.

10. Supply of information to the importer. -

At the request of the importer or his duly authorized representative, Deputy Commissioner
of Customs or Assistant Commissioner of Customs , as the case may be, shall inform the
name and address of the right holder and without prejudice to theprotection of confidential
information the Deputy Commissioner of Customs or Assistant Commissioner of Customs ,
as the case may be, may also provide additional relevant information relating to the
consignment which has been suspended from clearance .

11. Disposal of infringing goods. -

(1). Where upon determination by the Deputy Commissioner of Customs or Assistant
Commissioner of Customs , as the case may be, it is found that the goods detained or seized have
infringed intellectual property rights, and have been confiscated under section 111 (d) of the
Customs Act, 1962 and no legal proceedings are pending in relation to such determination, the
Deputy Commissioner of Customs or Assistant Commissioner of Customs , as the case may be,
shall, destroy the goods under official supervision or dispose them outside the normal channels
of commerce after obtaining "no objection” or concurrence of the right holder or his authorized
representative:

Provided that if the right holder or his authorized representative does not oppose or react to
the mode of disposal as proposed by the Deputy Commissioner of Customs or Assistant
Commissioner of Customs , as the case may be, within twenty working days after having
been informed, or within such extended period as may have been granted by the
Commissioner at the request of the right holder, not exceeding another twenty working days,
he shall be deemed to have concurred with the mode of disposal as proposed by the Deputy
Commissioner of Customs or Assistant Commissioner ofCustoms , as the case may be:

Provided further that the costs toward destruction, demurrage and detention charges incurred
till the time of destruction or disposal, as the case may be, shall be borne by the right holder.

(2) There shall not be allowed the re-exportation of the goods infringing intellectual
property rights in an unaltered state.

(3) The Deputy Commissioner of Customs or Assistant Commissioner of Customs , as
the case may be, may on his own, or at the request of the right holder, retain samples of
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goods infringing intellectual property rights prior to their destruction or disposal and provide
the same to the right holder or importer if such samples are needed as evidence in pendingor
future litigations.

12. Exclusion of baggage and De-minimis Imports.-

Goods of a non-commercial nature contained in personal baggage or sent in small consignments
intended for personal use of the importer are not subject to the above Rules.

13. Protection of action taken under the Rules.-

Customs officers when acting in good faith and having followed the procedures set outin
these Rules shall not be liable for:

(a) any failure to detect goods infringing intellectual property rights,
(b) the inadvertent release of such goods, and

(c) any other action in respect of such goods.

11. Types and Features of IPR Agreement
What are the types of license agreements?

Types of licensing agreement The unique feature of this type of agreement is that even the
licensor is excluded to use or exploit the licensed property during the term of the agreement.
Copyright, trademark and patent licenses are the best examples of an exclusive license
agreement.

The areas of intellectual property that it covers are: copyright and related rights (i.e. the rights
of performers, producers of sound recordings and broadcasting organizations); trademarks
including service marks; geographical indications including appellations of origin; industrial
designs; patents including the protection of new varieties of plants;the

layout-designs of integrated circuits; and undisclosed information including
trade secrets and test data.

The three main features of the Agreement are:

« Standards. In respect of each of the main areas of intellectual property covered by the
TRIPS Agreement, the Agreement sets out the minimum standards of protection to be
provided by each Member. Each of the main elements of protection is defined, namely the
subject-matter to be protected, the rights to be conferred and permissible exceptions to
those rights, and the minimum durationof protection.



https://www.wto.org/english/tratop_e/trips_e/intel2_e.htm#copyright
https://www.wto.org/english/tratop_e/trips_e/intel2_e.htm#relatedright
https://www.wto.org/english/tratop_e/trips_e/intel2_e.htm#trademark
https://www.wto.org/english/tratop_e/trips_e/intel2_e.htm#trademark
https://www.wto.org/english/tratop_e/trips_e/intel2_e.htm#geographical
https://www.wto.org/english/tratop_e/trips_e/intel2_e.htm#industrialdesigns
https://www.wto.org/english/tratop_e/trips_e/intel2_e.htm#industrialdesigns
https://www.wto.org/english/tratop_e/trips_e/intel2_e.htm#patents
https://www.wto.org/english/tratop_e/trips_e/intel2_e.htm#layoutdesigns
https://www.wto.org/english/tratop_e/trips_e/intel2_e.htm#tradesecrets
https://www.wto.org/english/tratop_e/trips_e/intel2_e.htm#tradesecrets
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o The Agreement sets these standards by requiring, first, that the substantive
obligations of the main conventions of the WIPO, the Paris Convention for the
Protection of Industrial Property (Paris Convention) and the Berne Convention for
the Protection of Literary and Artistic Works (Berne Convention) in their most
recent versions, must be complied with.

o With the exception of the provisions of the Berne Convention on moral rights,
all the main substantive provisions of these conventions are incorporated by
reference and thus become obligations under the TRIPS Agreement between
TRIPS Member countries.

o The relevant provisions are to be found in Articles 2.1 and 9.1 of the TRIPS
Agreement, which relate, respectively, to the Paris Convention and to the Berne
Convention. Secondly, the TRIPS Agreement adds a substantial number of
additional obligations on matters where the pre- existing conventions are silent
or were seen as being inadequate. The TRIPS Agreement is thus sometimes
referred to as a Berne and Paris-plusagreement.

o Enforcement. The second main set of provisions deals with domestic procedures
and remedies for the enforcement of intellectual property rights. The Agreement lays
down certain general principles applicable to all IPR enforcement procedures. In
addition, it contains provisions on civil and administrative procedures and remedies,
provisional measures, special requirements related to border measures and criminal
procedures, which specify, in a certain amount of detail, the procedures and remedies that
must be available so that right holders can effectively enforce their rights.

o Dispute settlement. The Agreement makes disputes between WTO Members about

the respect of the TRIPS obligations subject to the WTO's dispute settlement
procedures.

12. Trademark

What is Trademark and Types of Trademarks
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Trademarks can be of various types; service marks, collective marks, certification marks, etc.
Whatever the type of trademark, the purpose of the trademark is the same;to distinguishthe
source of the goods or services and assure the consumers of the quality of the productor
service.

Before delving into the types of trademarks, we must first understand what the termtrademark
means.

What is a Trademark?

A -Trade markl [TM] is defined under Section 2(zb) of the Indian Trademarks Act,
1999 as -mark capable of being represented graphically and which is capable of
distinguishing the goods or services of one person from those of others and may includea
shape of goods, their packaging, and combination of colors.I

Simply put, a trademark may include a device, brand, heading, label, ticket, name, signature,
word, letter, numeral, shape of goods, packaging or combination of colors or

any such combinations. (Section 2(m)). The only qualification for a trademark being its
capacity to distinguish the goods or services of one person from that of another.

In order to understand the requirements for choosing a proper trademark for yourbusiness, you
may refer to our previous blog post that cannot be registered.

What are the types of Trademarks?
A trademark may be divided into the following categories:

1. Word marks: Word marks may be words letters or numerals. A word mark gives theproprietor
a right only in the word, letter or numerical. No right is sought with respectto the representation
of the mark.

2. Device marks: Where the trademark lies in the unique representation of a word, letter or
numerical, it is called as a device mark.

3. Service Marks: A service mark is nothing but a mark that distinguishes the services of
one person from that of another. Service marks do not represent goods, but the services
offered by a person/ company.



https://www.intepat.com/blog/trademark/types-of-trademarks/
http://ipindia.nic.in/
https://www.intepat.com/blog/trademark/what-cannot-registered-trademark/
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They are used in a service business where actual goods under the mark are not traded.lt is a
mechanism available to protect marks used in the service industry. Thus businesses providing
services like computer hardware and software assembly and maintenance, restaurant and
hotel services, courier and transport, beauty and health care, advertising, publishing,
educational and the like are now in a position to protect their names and marks from being
misused by others.

4. Collective Marks: Marks being used by a group of companies can now be protected by
the group collectively. Collective marks are used to inform the public about a particular
feature of the product for which the collective mark is used. The owner of such marks may
be an association or public institution or cooperative. Collective marks are also used to
promote particular products which have certain characteristics specific to the producer in a
given region.

5. Certification Marks: Certification marks are used to define standards. They assure the
consumers that the product meets certain prescribed standards. The presence of a certification
mark on a product indicates that the product has successfully gone through a standard test
specified. It assures the consumer that the manufacturers have gone through anaudit process
to ensure the quality of the product.

For example, Toys, Electrical goods, etc. have such marking that indicates the safety and the
quality of the product.

The difference between the certification mark and the collective mark is that the collective
mark is used by a particular enterprise or members of the association while a certification

mark may be used by anybody who meets the defined standards.

6. Well-known marks: When a mark is easily recognized among a large percentage of the
population it achieves the trademark status of a well-known mark. Well-known marks enjoy
greater protection. Persons will not be able to register or use marks, which are imitations of well-
known trademarks. In order to be well-known, a trademark needs to be known/recognized by
a relevant section of people. These people include actual or potential customers, people involved
in the distribution and business service dealing with the goods/services. Now you can declare
your mark as well known marks and learn more details here.

7. Unconventional Trademarks: Unconventional trademarks are those trademarks that get
recognition for their inherently distinctive feature.

Unconventional trademarks include the following categories:

Colour Trademark: If a particular color has become a distinctive feature indicating the
goods of a particular trader it can be registered as a trademark. For example, Red Wine.



https://www.intepat.com/blog/patent/software-patent-in-india/
https://www.intepat.com/blog/trademark/collective-trademarks-india/
https://www.intepat.com/blog/trademark/trademark-application-status-india/
https://www.intepat.com/blog/trademark/well-known-trademarks/
https://www.intepat.com/blog/trademark/well-known-trademarks/
https://www.intepat.com/blog/trademark/well-known-trademarks-india/
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Sound Marks: Signs which are perceived by hearing and which is distinguishable by their

distinctive and exclusive sound can be registered as sound marks. For example, Musical
notes.

Shape Marks: When the shape of goods, packaging has some distinctive feature it can be
registered. For example, Ornamental Lamps.

Smell Marks: When the smell is distinctive and cannot be mistaken for an associated product
it can be registered as a smell mark. For example, Perfumes.

@ Intepat @ Intepat
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13.Functions of UNESCO in IPR maintenance.

UNESCO: United Nations Educational, Scientific and Cultural Organization

The United Nations Educational, Scientific and Cultural Organization
(UNESCO) was born on 16 November 1945. UNESCO has 195 Members and 8 Associate
Members and is governed by the General Conference and the Executive Board. The
Secretariat, headed by the Director-General, implements the decisions of these two bodies.

The Organization has more th 50 field offices around the world and its headquarters are
located in Paris.



https://www.intepat.com/blog/trademark/registering-sound-marks-india/
https://www.intepat.com/blog/trademark/smell-trademarks-india/
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~ UNESCO’s mission is to contribute to the building of a culture of peace, the eradicationof
poverty, sustainable development and intercultural dialogue through education, the
sciences, culture, communication and information.

~“UNESCO works to create the conditions for dialogue among civilizations, cultures and
peoples, based upon respect for commonly shared values. It is through thisdialogue that
the world can achieve global visions of sustainable development encompassing
observance of human rights, mutual respect and the alleviation of poverty,all of which are
at the heart of UNESCO’s mission and activities.

~“UNESCO focuses on a set of objectives in the global priority areas —Africal and
—-Gender Equalityl

Main objective of UNESCO

« to contribute to peace

and security in the world by promotion
collaboration among nations through
education, science, culture and
communication in order to further universal

respect for justice and the rule of law and for
the human rights and fundamental freedoms
which are affirmed for the peoples of the
world, without

distinction of race, sex, language or religion.

Objectives:

« Attaining quality education for all and lifelong learning

o Mobilizing science knowledge and policy for sustainable development

o Addressing emerging social and ethical challenges

o Fostering cultural diversity, intercultural dialogue and a culture of peace

o Building inclusive knowledge societies through information and communication

Members of UNESCO
UNESCO has has 193 Members and 11 Associate Members
Headquarters of UNESCO

The headquarters of UNESCO is situated at Paris. UNESCO Staff is deployed in some50
UNESCO Field Offices in the five regions (Africa, Arab States, Europe and North America,



http://www.unesco.org/new/en/africa/
http://portal.unesco.org/en/ev.php-URL_ID%3D3160%26URL_DO%3DDO_TOPIC%26URL_SECTION%3D201.html
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Asia and the Pacific, Latin America and the Caribbean). Their role is to coordinate and
implement the work of the Organization at regional and national level.

Functions of UNESCO

The main functions of UNESCO are:

« Laboratory of ideas, including foresight: anticipating the great upheavals which will affect
societies and assess the future of education, sciences, culture and communication.

« Standard-setter: setting, applying, monitoring and reviewing international norms and
standards. This function is illustrated by UNESCO’s constant production and adoption of
declarations, conventions, monitoring mechanismsetc.

o Clearing house: collecting, exchanging and disseminating information in its designatedfields
of competence.

o Capacity-builder in Member States in UNESCO’s fields of competence: providing advice
and assistance to Member States on national policy and development programmes.

o Catalyst for international cooperation.



