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Intellectual property rights – Origin of the patent regime – Early patents act & Indian 

pharmaceutical industry – Types of patents – Patent Requirements – Application preparation filing 

and prosecution – Patentable subject matter – Industrial design, Protection of GMO’s IP as a factor 

in R&D, IP’s of relevance to biotechnology and few case studies. 

 

INTELLECTUAL PROPERTY RIGHTS 

INTRODUCTION TO INTELLECTUAL PROPERTY RIGHTS 

 

Intellectual property Right (IPR) is a term used for various legal entitlements which 

attach to certain types of information, ideas, or other intangibles in their expressed form. The 

holder of this legal entitlement is generally entitled to exercise various exclusive rights in 

relation to the subject matter of the Intellectual Property. The term intellectual property reflects 

the idea that this subject matter is the product of the mind or the intellect, and that Intellectual 

Property rights may be protected at law in the same way as any other form of property. 

Intellectual property laws vary from jurisdiction to jurisdiction, such that the acquisition, 

registration or enforcement of IP rights must be pursued or obtained separately in each territory 

of interest. Intellectual property rights (IPR) can be defined as the rights given to people over 

the creation of their minds. They usually give the creator an exclusive right over the use of 

his/her creations for a certain period of time. 

 

Intellectual Property 

Intellectual property is an intangible creation of the human mind, usually expressed or 

translated into a tangible form that is assigned certain rights of property. Examples of 

intellectual property include an author's copyright on a book or article, a distinctive logo design 

representing a soft drink company and its products, unique design elements of a web site, or a 

patent on the process to manufacture chewing gum. 

Intellectual Property Rights 

 

Intellectual property rights (IPR) can be defined as the rights given to people over the 

creation of their minds. They usually give the creator an exclusive right over the use of 

his/her creations for a certain period of time. Intellectual property (IP) refers to creations of the 

mind: inventions, literary and artistic works, and symbols, names, images, and designs used in 

commerce. 



Categories of Intellectual Property 

 

One can broadly classify the various forms of IPRs into two categories: 

 

• IPRs that stimulate inventive and creative activities (patents, utility models, industrial 

designs, copyright, plant breeders’ rights and layout designs for integrated circuits) 

and 

• IPRs that offer information to consumers (trademarks and geographical indications) 

 

IPRs in both categories seek to address certain failures of private markets to provide for an 

efficient allocation of resources 

IP is divided into two categories for ease of understanding: 

 

1. Industrial Property 

2. Copyright 

 

Industrial property, which includes inventions (patents), trademarks, industrial designs, and 

geographic indications of source; and 

Copyright, which includes literary and artistic works such as novels, poems and plays, films, 

musical works, artistic works such as drawings, paintings, photographs and sculptures, and 

architectural designs. Rights related to copyright include those of performing artists in their 

performances, producers of phonograms in their recordings, and those of broadcasters in their 

radio and television programs 

Intellectual property shall include the right relating to: 

 

• Literary, artistic and scientific works; 

• Performance of performing artists; 

• Inventions in all fields of human endeavour; 

• Scientific discoveries; 

• Industrial designs; 

• Trademarks, service marks and etc; 

• Protection against unfair competition. 



What is a property? 

 

Property designates those things that are commonly recognized as being the possessions 

of an individual or a group. A right of ownership is associated with property that establishes 

the good as being "one's own thing" in relation to other individuals or groups, assuring the 

owner the right to dispense with the property in a manner he or she deems fit, whether to use 

or not use, exclude others from using, or to transfer ownership. 

Properties are of two types - tangible property and intangible property i.e. one that is 

physically present and the other which is not in any physical form. Building, land, house, cash, 

jewellery are few examples of tangible properties which can be seen and felt physically. On the 

other hand there is a kind of valuable property that cannot be felt physically as it does not have 

a physical form. Intellectual property is one of the forms of intangible property which 

commands a material value which can also be higher than the value of a tangible asset or 

property. 

TYPES OF INTELLECTUAL PROPERTY 

 

The different types of Intellectual Property Rights are: 

 

• Patents 

• Copyrights 

• Trademarks 

• Industrial designs 

• Geographical indications of goods 

• Trade Secrets 

 

Important Species of IPR 

 

Out of the different types of Intellectual Property Rights the following are the most important 

species of IPR 

TRADEMARKS 

According to section 2, sub-section (1) of the Trade Marks Act 1999, ”Trade Mark” 

means a mark capable of being represented graphically and which is capable ofdistinguishing 

the goods or services of one person from those of others and may include shape of goods, their 

packaging and combination of colours. 



Trade mark registration is an effective and economic way of ensuring your brand is 

protected. Registration provides a safeguard against third party infringement and often acts as 

an effective deterrent against third parties considering or contemplating infringement. Failure 

to protect brand may reduce its value, and could damage your business’ reputation. It is also 

important to be attentive to the activities of your competitors. If you suspect or witness your 

brand being infringed it is best to take action as soon as possible. The longer the infringing 

activity exists, the more difficult to maintain the registered trademark and chances of trademark 

becoming generic. 

Genericide is the term used to describe the death of a trademark that results from the brand 

name becoming the name of the object itself. 

COPYRIGHTS 

 

1847 is the First Copyright law Enactment in India during British Regime. The term of 

copyright was for the lifetime of the author and 60 years counted from the year following the 

death of the author 

Copyright law is designed to protect interests and balance the rights of the following stake 

holders 

• Authors/ Creators 

• Publishers/ Entrepreneurs 

• Users /Audiences 

 

Indian Copyright Act is the one of the best Copyright enactment in the world. 

 

The Copyright Act 1911, while repealing earlier statues on the subject, was also  made 

applicable to all the British colonies including India. In 1914, the Indian Copyright Act was 

enacted which modified some of the provisions of Copyright Act 1911 and added some new 

provisions to it to make it applicable in India. Copyright Act, 1911 was in existence in India 

till the new Copyright Act, 1957 was introduced in India Post Independence. In India, the 

Copyright Act, 1957 (as amended in 1999), the Rules made there under and the International 

Copyright Order, 1999 govern Copyright and neighbouring rights. This Act has been amended 

five times i.e 1983,1984,1992,1999 and most recently in 2012. 



What can be protected under Copyright? 

 

Literary, Dramatic, Artistic, Musical, Cinematographic, Photographic and Sound Recording 

works. 

Literary works such as novels, poems, plays, reference works, newspapers and 

computer programs; databases; films, musical compositions, and choreography; artistic works 

such as paintings, drawings, photographs and sculpture; architecture; and advertisements, maps 

and technical drawings. 

PATENTS 

 

Patent is a grant for an invention by the Government to the inventor in exchange for 

full disclosure of the invention. A patent is an exclusive right granted by law to applicants / 

assignees to make use of and exploit their inventions for a limited period of time (generally 

20 years from filing). The patent holder has the legal right to exclude others from commercially 

exploiting his invention for the duration of this period. In return for exclusive rights, the 

applicant is obliged to disclose the invention to the public in a manner that enables others, 

skilled in the art, to replicate the invention. The patent system is designed to balance the 

interests of applicants / assignees (exclusive rights) and the interests of society (disclosure of 

invention). 

Meaning of ‘Invention’ under Patent 

 

Law Sec.2(1)(J) - Invention” means a new product or process involving an inventive step and 

capable of industrial application 

There are three types of patents: 

 

Utility patents may be granted to anyone who invents or discovers any new and useful process, 

machine, article of manufacture, or composition of matter, or any new and useful improvement 

thereof; 

Design patents may be granted to anyone who invents a new, original, and ornamental design 

for an article of manufacture; and 

Plant patents may be granted to anyone who invents or discovers and asexually reproduces 

any distinct and new variety of plant 



TRADE SECRETS 

 

A trade secret consists of any valuable business information. The business secrets are not to 

be known by the competitor. There is no limit to the type of information that can be protected 

as trade secrets; For Example: Recipes, Marketing plans, financial projections, and methods 

of conducting business can all constitute trade secrets. There is no requirement that a trade 

secret be unique or complex; thus, even something as simple and nontechnical as a list of 

customers can qualify as a trade secret as long as it affords its owner a competitive advantage 

and is not common knowledge. If trade secrets were not protectable, companies would no 

incentive to invest time, money and effort in research and development that ultimately benefits 

the public. Trade secret law thus promotes the development of new methods and processes for 

doing business in the marketplace. 

Protection of Trade Secrets: Although trademarks, copyrights and patents are all subject to 

extensive statutory scheme for their protection, application and registration, there is no federal 

law relating to trade secrets and no formalities are required to obtain rights to trade secrets. 

Trade secrets are protectable under various state statutes and cases and by contractual 

agreements between parties. For Example: Employers often require employees to sign 

confidentiality agreements in which employees agree not to disclose proprietary information 

owned by the employer. If properly protected, trade secrets may last forever. On the other hand, 

if companies fail to take reasonable measures to maintain the secrecy of the information, trade 

secret protection may be lost. Thus, disclosure of the information should be limited to those 

with a “need to know” it so as to perform their duties, confidential information should be kept 

in secure or restricted areas, and employees with access to proprietary information should sign 

nondisclosure agreements. If such measures are taken, a trade secret can be protected in 

perpetuity. Another method by which companies protect valuable information is by requiring 

employee to sign agreements promising not to compete with the employer after leaving the job. 

Such covenants are strictly scrutinized by courts, but generally, if they are reasonable in regard 

to time, scope and subject matter, they are enforceable 

GEOGRAPHICAL INDICATIONS 

 

GI is an indication, originating from a definite geographical territory. It is used to identify 

agricultural, natural or manufactured goods produced, processed or prepared in that particular 

territory due to which the product has special quality, reputation and/or other characteristics. 



IMPORTANCE OF INTELLECTUAL PROPERTY RIGHTS 

 

IPR is a significant tool in today's era. The risk of an innovation getting infringed 

without the knowledge of the inventor stands very high. With the increase in the importance of 

IP, instances of IP crimes have become the part and parcel of the digitized era sometimes even 

leading to failure of businesses. Companies rely on adequate protection of their patents, 

trademarks, and copyrights, while customers make use of IP to ensure that they purchase 

secure, assured goods. An IP asset is like any other physical property offering commercial 

benefits to businesses. In a web-based world, IP protection is much more relevant as it is 

comparatively simpler than ever to reproduce any specific template, logo, or functionality. 

Hence, strong IP laws give protection to IP and contribute to the economy of the respective 

state. IPR is one of the sources of security for intangible properties which are still open to the 

public and which can be quickly replicated by anyone. 

Intellectual property rights are more important because today we are highly-connected 

to digital landscape. With all of the good the rise of the internet has done for the sharing of 

information and ideas, it has unfortunately become easier for ideas and works to be stolen, 

which can be damaging to both national economies and innovation. 

Intellectual property protection varies from country to country, but countries that have 

strong IP laws recognize the important impact original works, designs, inventions, etc. have on 

the overall economy. Almost every country that has a dependence on international trade takes 

strong measures to protect their intellectual property rights.3 

With the rise of intangible assets that are shared across the internet, it is easy for people 

to unlawfully copy and share books, music, movies, and more. Copyrights, patents, trademarks, 

and trade secrets and the laws around these protections are all intended to encourage innovation 

and creativity and are essential to the practice of IP law to help curb illegal activities. 

Organizations like the World Intellectual Property Organization (WIPO) underscore the 

importance of fostering IP-driven innovation to incentivize and protect creativity. WIPO is a 

global forum for intellectual property services and is a self-funding agency of the United 

Nations, with 193 member states. 

 

PATENTS 

 

A patent is a government granted right for a fixed time period to exclude others from making, 



selling, using, and importing an invention, product, process or design, or improvements on such 

items. These exclusive, monopoly rights are powerful, and in return the inventor is required to 

describe the invention in writing. The end result is simply a written description, accompanied 

by diagrams and drawings, that explains the invention. The public benefits because anyone can 

read the details of the invention and improve upon it. Importantly, the patent not only allows 

the public to gain an understanding of the invention, but also defines its limits. Once the patent 

term expires (generally 20 years from the application filing date), the technology covered by 

the patent becomes a part of the public domain and is essentially free to use by the public. 

Types of Patents 

 

Generally, there are three main types of patents: utility patents, design patents and plant patents. 

Utility Patent – When most people think of patents, they are referring mainly to utility 

patents. A utility patent is a patent that covers inventions, whether it’s an innovative software 

process, a new product that is distinct from prior art, or an improvement to a car engine. A utility 

patent can be granted for any new, useful, and non-obvious process or product. 

1) Design Patent – A design patent covers a new and original ornamental design of a product. 

In other words, a design patent protects the look of a product. Examples of products protected 

by design patents include jewelry and watches, electronic devices, computer icons, and 

beverage containers. A design patent consists of numerous drawings that show a product 

from various angles and contains very little written description, if any. 

2) Plant Patents - Plant patents were first created by the Patent Act of 1930, which had been 

proposed by Luther Burbank to protect new species of asexually reproduced plants, mostly 

flowers. These are different than the utility patents granted to bioengineered plants used in 

agriculture. The United States was the first country in the world to grant plant patents, and even 

today many countries continue to deny protection for plants. Indeed, even some signatories to 

the Agreement on Trade-Related Aspects of Intellectual Property Rights (TRIPS) administered 

by the World Trade Organization (WTO) reserve the right to deny patents for plants. 

To be patentable, plants must be cultivated rather than found in the wild, and plant patents are 

granted only to protect a new, distinct, and non-obvious variety of asexually reproduced 

plant—i.e., those grown not with seeds but by grafting, budding, or cutting. A plant need not 

be useful to qualify for a patent, but it must be distinctive in its color, habit, soil, flavor, 

productivity, form, or other aspects. 



FOUNDATION FOR PATENT LAW 

 

The main motive behind patent was to encourage scientific research, new technology and 

industrial progress. Patent law grants a monopoly to the inventor to use their patented product 

and allow the use of the same to someone with prior permission against certain consideration. 

Patent confers the right to manufacture, use, offer for sale, sell or import the invention for the 

prescribed period to the inventor. In short, the patent owner has the exclusive right to prevent 

or stop others from commercially exploiting the patented invention. Patent protection means 

that the invention cannot be commercially made, used, distributed, imported or sold by others 

without the patent owner’s consent. It protects against infringement of the patent i.e. if someone 

tries to replicate the invention or invents against an existing patent the original inventor can 

enforce their right against such duplicate product. 

There is some evidence that some form of patent rights was recognized in Ancient Greece. In 

500 BCE, in the Greek city of Sybaris (located in what is now southern Italy), "encouragement 

was held out to all who should discover any new refinement in luxury, the profits arising from 

which were secured to the inventor by patent for the space of a year." Athenaeus, writing in the 

third century CE, cites Phylarchus in saying that in Sybaris exclusive rights were granted for 

one year to creators of unique culinary dishes. 

In England, grants in the form of letters patent were issued by the sovereign to inventors who 

petitioned and were approved: a grant of 1331 to John Kempe and his company is the earliest 

authenticated instance of a royal grant made with the avowed purpose of instructing the English 

in a new industry. These letters patent provided the recipient with a monopoly to produce 

particular goods or provide particular services. 

The first extant Italian patent was awarded by the Republic of Venice in 1416 for a device for 

turning wool into felt. Soon thereafter, the Republic of Florence granted a patent to Filippo 

Brunelleschi in 1421. Specifically, the well-known Florentine architect received a three-year 

patent for a barge with hoisting gear, that carried marble along the Arno River. 

Patents were systematically granted in Venice as of 1450, where they issued a decree by which 

new and inventive devices had to be communicated to the Republic in order to obtain legal 

protection against potential infringers. The period of protection was 10 years. These were 

mostly in the field of glass making. As Venetians emigrated, they sought similar patent 

protection in their new homes. This led to the diffusion of patent systems to other countries. 



The Venetian Patent Statute, issued by the Senate of Venice in 1474, and one of the earliest 

patent systems in the world. 

King Henry II of France introduced the concept of publishing the description of an invention 

in a patent in 1555. The first patent "specification" was to inventor Abel Foullon for "Usaige 

& Description de l'holmetre", (a type of rangefinder.) Publication was delayed until after the 

patent expired in 1561. Patents were granted by the monarchy and by other institutions like the 

"Maison du Roi" and the Parliament of Paris. The novelty of the invention was examined by 

the French Academy of Sciences. Digests were published irregularly starting in 1729 with 

delays of up to 60 years. Examinations were generally done in secret with no requirement to 

publish a description of the invention. Actual use of the invention was deemed adequate 

disclosure to the public. 

The English patent system evolved from its early medieval origins into the first modern 

patent system that recognised intellectual property in order to stimulate invention; this was 

the crucial legal foundation upon which the Industrial Revolution could emerge and flourish. 

By the 16th century, the English Crown would habitually grant letters patent for monopolies to 

favoured persons (or people who were prepared to pay for them). Blackstone (same reference) 

also explains how "letters patent" (Latin literae patentes, "letters that lie open") were so called 

because the seal hung from the foot of the document: they were addressed "To all to whom 

these presents shall come" and could be read without breaking the seal, as opposed to "letters 

close", addressed to a particular person who had to break the seal to read them. 

This power was used to raise money for the Crown, and was widely abused, as the Crown 

granted patents in respect of all sorts of common goods (salt, for example). Consequently, the 

Court began to limit the circumstances in which they could be granted. After public outcry, 

James I of England was forced to revoke all existing monopolies and declare that they were 

only to be used for "projects of new invention". This was incorporated into the 1624 Statute 

of Monopolies in which Parliament restricted the Crown's power explicitly so that the King 

could only issue letters patent to the inventors or introducers of original inventions for a fixed 

number of years. It also voided all existing monopolies and dispensations with the exception 

of the sole working or making of any manner of new manufactures within this realm to the 

true and first inventor and inventors of such manufactures which others at the time of making 

such letters patent and grants shall not use... 

The Statute became the foundation for later developments in patent law in England and 



elsewhere. 

James Puckle's 1718 early autocannon was one of the first inventions required to provide a 

specification for a patent. 

Important developments in patent law emerged during the 18th century through a slow process 

of judicial interpretation of the law. During the reign of Queen Anne, patent applications were 

required to supply a complete specification of the principles of operation of the invention for 

public access. Patenting medicines was particular popular in the mid- eighteenth century and 

then declined. Legal battles around the 1796 patent taken out by 

James Watt for his steam engine, established the principles that patents could be issued for 

improvements of an already existing machine and that ideas or principles without specific 

practical application could also legally be patented. 

This legal system became the foundation for patent law in countries with a common law 

heritage, including the United States, New Zealand and Australia. In the Thirteen Colonies, 

inventors could obtain patents through petition to a given colony's legislature. In 1641, Samuel 

Winslow was granted the first patent in North America by the Massachusetts General Court for 

a new process for making salt. 

Towards the end of the 18th century, and influenced by the philosophy of John Locke, the 

granting of patents began to be viewed as a form of intellectual property right, rather than 

simply the obtaining of economic privilege. A negative aspect of the patent law also emerged 

in this period - the abuse of patent privilege to monopolise the market and prevent improvement 

from other inventors. A notable example of this was the behavior of Boulton & Watt in 

hounding their competitors such as Richard Trevithick through the courts, and preventing their 

improvements to the steam engine from being realized until their patent expired. 

During the British reign in India, the Act VI of 1856 granted protection of inventions based to 

inventors of new manufacturers for a period of 14 years. It underwent many modifications 

thereafter and in 1911 Indian Patents & Designs Act was enacted. Then again modifications 

took place and the present Patents Act, 1970 came into force in the year 1972, amending and 

consolidating the existing law relating to Patents in India. The Patents Act, 1970 was again 

amended by the Patents (Amendment) Act, 2005(1), wherein product patent was allowed 

against all fields of technology including food, drugs, chemicals and microorganisms. The new 

law allows compulsory grant of patent except in prohibited cases as done earlier. The new 

amendment of 2005 also included pre-grant and post-grant opposition. A patent application in 



India can be filed either individually or jointly, by true and first inventor of the assignee. 



PATENT SEARCH 

Patent search is a search of the patent database to determine if there are any patent application 

similar or identical to an invention that is to be patented. Patent search can be done to 

improve the chances of obtaining a patent registration or to find information about new 

inventions that have patent protection. 

Before filing a patent application, a patent search can help with different objectives like: 

 

• Determining the probability of having a patent granted to a proposed invention. 

• Determining the claims to be filed in the patent application. 

• Determining the freedom to operate. 

• Determining whether a granted patent can be invalidated. 

• Knowing more about similar inventions and status of similar patent filings. 

 

 

The Seven Steps in a Preliminary Search of U.S. Patents and Published Patent Applications 

 

1. Brainstorm terms to describe your invention based on its purpose, composition and use. 

 

2. Use these terms to find initial relevant Cooperative Patent Classifications using the USPTO 

website’s Classification Text Search Tool 

(https://www.uspto.gov/web/patents/classification/) Enter the keyword or keywords you wish 

to search in the Search Tool box. For example, if you were trying to find CPC Classifications 

for patents related to umbrellas, you would enter "umbrella". The default search system is CPC, 

Cooperative Patent Classification, so the button “All CPC” is selected. Click on the “Search” 

button. Scan the resulting classification's Class Schemes (class schedules) to determine the 

most relevant classification to your invention. If you get zero results in your Classification Text 

search, consider substituting the word(s) you are using to describe your invention with 

synonyms, such as the alternative terms you came up with in Step 1. 

3. Verify the relevancy of CPC classification you found by reviewing the CPC Classification 

Definition linked to it (if there is one). 

4. Retrieve U.S. patent documents with the CPC classification you selected in the PatFT 

(Patents Full-Text and Image) database (http://patft.uspto.gov). Review and narrow down the 

most relevant patent publications by initially focusing on the front page information of abstract 

and representative drawings. 

5. Using this selected set of most relevant patent publications, review each one in-depth for 

http://www.uspto.gov/web/patents/classification/)


similarity to your own invention, paying close attention to the additional drawings pages, the 

specification and especially the claims. References cited by the applicant and/or patent 

examiner may lead you to additional relevant patents. 

6. Retrieve U.S. published patent applications with the CPC classification you selected in Step 

3 in the AppFT (Applications Full-Text and Image) database (http://appft.uspto.gov). Use the 

same search approach used in Step 4 of first narrowing down your results to the most relevant 

patent applications by studying the abstract and representative drawings of each on its front 

page. Then examine the selected published patent applications closely, paying close attention 

to the additional drawings pages, the specifications and especially the claims. 

7. Broaden your search to find additional U.S. patent publications using keyword searching in 

PatFT or AppFT databases, classification searching of non-U.S. patents on the European Patent 

Office's Worldwide Espacenet patent database (http://worldwide.espacenet.com) and searching 

non-patent literature disclosures of inventions using the free electronic and print resources of 

your nearest Patent and Trademark Resource Center (http://www.uspto.gov/ptrc).

http://www.uspto.gov/ptrc)


PATENT FLOWCHART 

 

PATENT FLOWCHART 

 

 

Patent search in India 

 

There is no cost for doing a patent search in India. A patent search can be done through the 

Patent database of India available at: http://ipindiaservices.gov.in/publicsearch. 

Depending on the status of a patent application, a patent search can be done under two 

publication types: published or granted. The user can choose the desired publication type by 

clicking on the checkbox. The user can view many categories like 

• Application Date 

http://ipindiaservices.gov.in/publicsearch


• Title 

• Abstract 

• Complete Specification 

• Application Number 

• Patent Number 

• Applicant Number 

• Patent Number 

• Applicant number 

• Applicant Name 

• Inventor Name 

• Inventor Country 

• Inventor Address 

• Filing office 

• PCT Application Number 

• PCT Publication number 

 

The entire category has a drop down box from which the user has access to change the category. 

There is a search box next to every category where the user can enter the keyword of the patent 

that he wants to view. By entering a query in more than one box, the applicant can run very 

precise patent searches. Once the required keywords are entered in the respective boxes, there 

is a captcha code the user has to clear. 

Patent Information 

 

Once the code is entered, there are a number of relevant patent results for the patent search 

query that the user has entered. On selecting an application, the document opens with the 

Application Number, Title, Application Date and Status. The user can get further details 

about the patent by clicking on the Application Number, Title, Application Date and Status. 

Through patent search, the applicant can find the following information about the patent: 

• Invention title 

• Publication Number 

• Publication Date 

• Publication Type 

• Application Number 

• Application Filing Date 



• Priority Number 

• Priority Country 

• Priority Date 

• Field of Invention 

Classification 

Inventor Name, Address, Country, Nationality 

  Applicant Name, Address, Country, Nationality 

 

When each column is selected, the patent application’s details about that section can be known 

by the user. When a user selects application number details like Invention Title, Publication 

number, date, type, etc. There are separate columns that give the user the inventor’s and the 

applicant’s Name, Address, Country, and Nationality. 

Patent Status 

 

There is an Abstract column which has a summary of the patent application that the user can 

view. Under this, there is a complete specification that gives the details about the specification if 

the user has mentioned any. At the end, there is an option through which the user can view the 

application status. When it is opened, the user can get the application details Basic Criteria for 

Patentability 

 

An invention is patentable subject matter if it meets the following criteria – 

 

i. It should be novel. 

ii. It should have inventive step or it must be non-obvious 

iii. It should be capable of Industrial application. 

iv. It should not attract the provisions of section 3 and 4 of the Patents Act 1970. 

 

An invention may satisfy the condition of novelty, inventiveness and usefulness but it may 

not qualify for a patent under the following situations: 

1) An invention which is frivolous or which claims anything obviously contrary to well 

established natural laws; 

2) An invention the primary or intended use or commercial exploitation of which could be 

contrary to public order or morality or which causes serious prejudice to human , animal or 

plant life or health or to the environment; 

3) The mere discovery of scientific principle or the formulation of an abstract theory or 

discovery of any living thing or non-living substance occurring in nature; 



. 

 

 

 

 

 

4) The mere discovery of a new form of a known substance which does not result in 

enhancement of the known efficacy of that substance or the mere discovery of any new property 

or new use for a known substance or of the mere use of a known process, machine or apparatus 

unless such known process results in a new product or employs at least one new reactant; 

Explanation: For the purposes of this clause, salts, esters, ethers, polymorphs, metabolites, pure 

form, particle size, isomers, mixtures of isomers, complexes, combinations and other 

derivatives of known substance shall be considered to be the same substance, unless they differ 

significantly in properties with regards to efficacy; 

5) A substance obtained by mere admixture resulting only in the aggregation of the properties 

of the components thereof or a process for producing such substance; 

6) The mere arrangement or re-arrangement or duplication of known devices each 

functioning independently of one another in a known way; 

7) A method of agriculture or horticulture; 

 

8) Any process for medicinal, surgical, curative, prophylactic (diagnostic, therapeutic) or other 

treatment of human beings or any process for a similar treatment of animals to render them free 

of disease or to increase their economic value or that of their products; 

9) Plants and animals in whole or any part thereof other than microorganisms but including 

seeds, varieties and species and essentially biological processes for production or propagation 

of plants and animals; 

10) A mathematical or business method or a computer program per se or algorithms; 

 

11) Literary, dramatic, musical or artistic work or any other aesthetic creation whatsoever 

including cinematographic works and television productions; 

12) A mere scheme or rule or method of performing mental act or method of playing game; 

 

13) A presentation of information; 

 

14) Topography of integrated circuits; 



 

15) An invention which, in effect, is traditional knowledge or which is an aggregation or 

duplication of known properties of traditionally known component or components; 

16) Inventions relating to atomic energy; 

 

 

 

1. How is inventiveness defined in the Indian Patents Act? Explain the meaning of the 

term. 

Inventive step is defined as a feature of an invention that involves technical advance as 

compared to the existing knowledge or having economic significance or both and that makes 

the invention not obvious to a person skilled in the art. 

A person skilled in the art means a person having knowledge and skill in the subject matter of 

the patent application. This term has not been defined in terms of educational qualifications 

and experience. Inventiveness is different from novelty in the sense that an invention must lead 

to a technical advance. Replacement of a wooden knob in an almirah by a metallic knob is not 

considered inventive. A substantial degree of interpretation is called for in determining the 

inventiveness. Inventiveness cannot be decided on the basis of the material contained in 

unpublished patents. This would mean that while deciding inventiveness of an invention one 

has to examine it in the light of published information on the date of filing of the patent 

application. The complexity or the simplicity of an inventive step does not have any bearing 

on the grant of a patent. In other words a very simple invention can qualify for a patent. A mere 

'scintilla' of invention is sufficient to found a valid patent. 

 

2. What are the types of inventions which are not patentable in India? 

 

• An invention may satisfy the condition of novelty, inventiveness and usefulness but 

it may not qualify for a patent under the following situations: 

• an invention which is frivolous or which claims anything obviously contrary to well 

established natural laws; 

• an invention the primary or intended use or commercial exploitation of which could be 

contrary to public order or morality or which causes serious prejudice to human, animal 

or plant life or health or to the environment; 

• the mere discovery of scientific principle or the formulation of an abstract theory or 

discovery of any living thing or non-living substance occurring in nature; 

the mere discovery of a new form of a known substance which does not result in 

enhancement of the known efficacy of that substance or the mere discovery of any new 

property or new use for a known substance or of the mere use of a known process, machine 

or apparatus unless such known process results in a new product or employs at least one 

new reactant; 

Explanation: For the purposes of this clause, salts, esters, ethers, polymorphs, metabolites, 



pure form, particle size, isomers, mixtures of isomers, complexes, combinations and other 

derivatives of known substance shall be considered to be the same substance, unless they differ 

significantly in properties with regards to efficacy. 

 

• a substance obtained by mere admixture resulting only in the aggregation of the 

properties of the components thereof or a process for producing such substance; 

• the mere arrangement or re-arrangement or duplication of known devices each 

functioning independently of one another in a known way; 

• a method of agriculture or horticulture; 

• any process for medicinal, surgical, curative, prophylactic (diagnostic, therapeutic) or 

other treatment of human beings or any process for a similar treatment of animals to 

render them free of disease or to increase their economic value or that of their products; 

• plants and animals in whole or any part thereof other than microorganisms but including 

seeds, varieties and species and essentially biological processes for production or 

propagation of plants and animals; 

• a mathematical or business method or a computer program per se or algorithms; 

• a literary, dramatic, musical or artistic work or any other aesthetic creation 

whatsoever including cinematographic works and television productions; 

• a mere scheme or rule or method of performing mental act or method of playing 

game; 

• a presentation of information; 

• topography of integrated circuits; 

• an invention which, in effect, is traditional knowledge or which is an aggregation or 

duplication of known properties of traditionally known component or components; 

• inventions relating to atomic energy. 
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3.When should an application for a patent be filed? 

 

Filing of an application for a patent should be completed at the earliest possible date 

and should not be delayed. An application filed with provisional specification, 

disclosing the essence of the nature of the invention helps to register the priority by 

the applicant. Delay in filing an application may entail some risks such as (i) some 

other inventor might file a patent application on the said invention and (ii) there may 

be either an inadvertent publication of the invention by the inventor himself/herself 

or by others independently of him/her. 



  
 

 

4.Can a published or disclosed invention be patented? 

 

No. Publication of an invention in any form by the inventor before filing of a patent 

application would disqualify the invention to be patentable. However, a grace period 

of 12 months is available in India for filing a patent application after disclosure of 

the invention through publication or display. This grace period is available only when 

such publications or displays are done in government notified exhibitions or paper 

read before learned society. A patent application must be filed before the grace 

period ends. A practical advice to inventors is that they should try to utilize the grace 

period only under special circumstances. As a matter of sound practice they should 

not disclose their invention before filing the patent application. The invention can 

be considered for publication after a patent application has been filed. Thus, it can 

be seen that there is no contradiction between publishing an inventive work and filing 

a patent application in respect of the invention. 

 

INDUSTRIAL DESIGNS 

 

Among the different kinds of intellectual property rights (IPR), one of the most important ones 

is industrial design. Companies go enormous lengths to protect industrial design because it 

gives them a competitive edge in the market and a lot of energy and resources goes into 

developing them. If competitors are allowed to copy the industrial design without the owner’s 

consent, there would be little incentive to develop new ways of improving things. It will act 

as a dampener to innovation. 

So naturally, industrial design intellectual property rights are critical for a modern economy. 

According to the World Intellectual Property Rights Organization (WIPO), it is a composition 

of lines and colors or any three-dimensional form, which leaves a unique impression on a 

product. They maintain the essence of the ornamental or aesthetic aspect of a useful article, 

which usually appeals to sight and touch senses, and can be reproduced in significant quantities. 

Industrial design protection applies to several products, including packaging, lighting, jewelry, 

electronic goods, textiles and even logos. 



  
 

 

 

The pre-requisites for a design to qualify for protection are as follows: 

 

 It should be novel and original 

 It should be applicable to a functional article 

 It should be visible on a finished article 

 It should be non-obvious 

 There should be no prior publication or disclosure of the design. 

 

Kind of protection provided in Industrial design 

 

In principle, the owner of a registered industrial design or of a design patent has the right to 

prevent third parties from making, selling or importing articles bearing or embodying a design 

which is a copy, or substantially a copy, of the protected design, when such acts are undertaken 

for commercial purposes. 

Industrial design intellectual property rights are protected in India by the Designs Act of 2000. 

India's Design Act, 2000 was enacted to consolidate and amend the law relating to protection 

of design and to comply with the articles 25 and 26 of Trade-Related Aspects of Intellectual 

Property Rights TRIPS agreement. The new act, (earlier Patent and Design Act, 1911 was 

repealed by this act) now defines "design" to mean only the features of shape, configuration, 

pattern, ornament, or composition of lines or colours applied to any article, whether in two- or 

three-dimensional, or in both forms, by any industrial process or means, whether manual or 

mechanical or chemical, separate or combined, which in the finished article appeal to and are 

judged solely by the eye; but does not include any mode or principle of construction. 

Under this, registration offers the proprietor ‘copyright’ in the design, i.e. exclusive right to 

apply a design to the article belonging to the class in which it is registered. All models that 

are registered find their place in the Register of Designs, Kolkata. This includes the design 

number, class number, date of filing (in this country), the name and address of the proprietor 



  
 

and so on. 

The registration is for a duration of ten years and can be extended for up to five years. Under 

the Designs Act, anyone violating the copyright of the design is liable to pay a sum of Rs. 

25,000 for every offense to the registered proprietor subject to a maximum of Rs. 50,000 

recoverable as contract debt for any one design. 

Advantages of industrial design protection 

 

There are many benefits of IPR in industrial design. It would be wise to understand them – 

 

Monetary gain: The biggest benefit would be the financial gain that would accrue to the owner 

of the design right. As we mentioned earlier, companies spend a lot of resources to gain an 

edge over competitors, and good design can help them make a lot of money. 

Unique selling proposition: In a competitive market, companies can get an edge by having a 

product that looks and feels different/unique. Often consumers make purchase decisions 

based on the appearance. Industrial design protection enables companies to protect their 

USP and set their product distinctly apart. 

Selling designs: If a company cannot profit directly from the design developed, they can sell 

it to third parties and make a profit from its design capabilities. 

Image: Design protection helps build a positive image of a company. Industrial designs are 

considered critical business assets and can even increase the share price of a company that, in 

turn, helps sell their products. 

The law offers high-level protection for IPR in industrial design. However, infringement of 

design rights is quite common in India more often than not because of weak enforcement. As 

competition heightens, the temptation to steal designs is stronger. Hence, it is crucial for the 

authorities to be more stringent in enforcing design rights. Companies, for their part, should be 

vigilant about their rights and take proactive measures to protect them. 



  

 

 


